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DETAILED ACTION 


Double Patenting 


obviousness-type doube^ 
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Claim 3 of the present Application maps closely to claims 19 and 28 of '295. 
Claim 4 of the present Application maps closely to claims 1 , 6, 13, 20, and 25 of '295. 
Claim 5 of the present Application maps closely to claims 1, 6, 13, 20, and 25 of '295. 
Claim 6 of the present Application maps closely to claims 1,17, 20, and 25 of '295. 
Claim 7 of the present Application maps closely to claims 13 and 17 of '295. 
Claim 8 of the present Application maps closely to claims 13 and 17 of '295. 
Claim 9 of the present Application maps closely to claims 25 and 27 of '295. 
Claim 10 of the present Application maps closely to claims 1 and 3 of '295. 
Similarly, claims 1 1 - 21 of the present Application maps closely to claims of '295. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claims 1 - 21 are provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1 - 3, 6 - 19, and 22 - 34 of 
copending Application No. 10/038,098. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because of the detailed mapping below. 

Claim 1 of the present Application maps closely to claims 1,13, 25, and 27 of '098. 
Claim 2 of the present Application maps closely to claims 1,13, 25, and 27 of '098. 
Claim 3 of the present Application maps closely to claims 1 , 2, 1 1 , 13, and 16 of '098. 
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an agent computer configured to access the web site system as a emulated user 
thereof to execute a transaction that invokes the application server (Abstract; Fig. 1 ; col. 
7, lines 45 - 65); 

a probe that runs on the application server and monitors the application server 
during execution of the transaction, wherein the probe generates and reports data 
indicative of execution times of each of a plurality of application components executed 
by the application server as part of the transaction (Abstract; Fig. 1 ; col. 7, lines 45 - 
65); and 

a reports server that receives said data indicative of the execution times of each 
of the plurality of application components, and provides a breakdown indicating an 
amount of time spent by each of the plurality of application components executing the 
transaction (Abstract; Fig. 1 ; col. 7, lines 45 - 65 "test and record the response time 
from the client to the server in the context of the application"). 

5.2 Per claim 2, Meyer teaches the system of claim 1 , wherein the agent computer is 
configured to initiate execution of the transaction by sending to the web site system a 
request message that contains encoded data indicating that the transaction should be 
monitored by the probe, and wherein the probe is responsive to the encoded data by 
monitoring execution of the transaction on the application server (Abstract; Fig. 1 ; col. 7, 
lines 45 - 65). 


5.3 Regarding claim 3, Meyer discloses the system of claim 1 , wherein the agent 
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computer measures and reports transaction response times associated with execution 
of the transaction, and the reports server presents said transaction response times in 
association with said breakdown, such that an operator may assess an impact of a 
particular application component on transaction response times experienced by web 
site users (Abstract; Figs. 1, 5, 12; col. 7, lines 45 - 65). 

5.4 Per claim 4, Meyer teaches the system of claim 1 , wherein the probe includes a 
code instrumentation component that dynamically instruments the application 
components at load time (Abstract; Figs. 1 , 7; col. 6, lines 20 - 56). 

5.5 Regarding claim 5, Meyer discloses the system of claim 4, wherein the code 
instrumentation component selects application components to instrument based on 
configuration data specified by a user (Abstract; Figs. 1 , 7; col. 6, lines 20 - 56). 

5.6 Per claim 6, Meyer teaches the system of claim 4, further comprising a user 
interface that displays a listing of application components installed on the application 
server, and provides functionality for an operator to select specific application 
components from the listing to instrument for monitoring (Abstract; Figs. 1 , 7; col. 6, 
lines 20 - 56). 

5.7 Regarding claim 7, Meyer discloses the system of claim 1 , wherein the data 
generated and reported by the probe indicates execution times of each of a plurality of 
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6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

7. Claims 1 - 21 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Fraenkel et al. (U.S. Pat. Pub. No. 2002/0198985) (Post-Deployment Monitoring and 
Analysis of Server Performance) 

The applied reference has a common assignee and one inventor, Ido Sarig, with 
the instant application. Based upon the earlier effective U.S. filing date of the reference, 
it constitutes prior art under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) 
might be overcome either by a showing under 37 CFR 1.132 that any invention 
disclosed but not claimed in the reference was derived from the inventor of this 
application and is thus not the invention "by another," or by an appropriate showing 
under 37 CFR 1.131. 

7.1 Regarding claim 1 , Fraenkel discloses a system for analyzing the operation of a 
web site system that comprises an application server, the system comprising: 
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an agent computer configured to access the web site system as a emulated user 
thereof to execute a transaction that invokes the application server (Abstract; Fig. 1 ; 
paragraphs 1 1 , 49); 

a probe that runs on the application server and monitors the application server 
during execution of the transaction, wherein the probe generates and reports data 
indicative of execution times of each of a plurality of application components executed 
by the application server as part of the transaction (Abstract; Fig. 1,17, 20, 21 , 25; 
paragraphs 1 1 , 49); and 

a reports server that receives said data indicative of the execution times of each 
of the plurality of application components, and provides a breakdown indicating an 
amount of time spent by each of the plurality of application components executing the 
transaction (Abstract; Fig. 1, 17, 20, 21, 25; paragraphs 11, 49). 

7.2 Per claim 2, Fraenkel teaches the system of claim 1 , wherein the agent computer 
is configured to initiate execution of the transaction by sending to the web site system a 
request message that contains encoded data indicating that the transaction should be 
monitored by the probe, and wherein the probe is responsive to the encoded data by 
monitoring execution of the transaction on the application server (Abstract; Fig. 1,17, 
20, 21 , 25; paragraphs 1 1 , 49). 

7.3 Regarding claim 3, Fraenkel discloses the system of claim 1 , wherein the agent 
computer measures and reports transaction response times associated with execution 
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of the transaction, and the reports server presents said transaction response times in 
association with said breakdown, such that an operator may assess an impact of a 
particular application component on transaction response times experienced by web 
site users (Abstract; Fig. 1,17, 20, 21, 25; paragraphs 1 1, 49). 


7.4 Per claim 4, Fraenkel teaches the system of claim 1 , wherein the probe includes 
a code instrumentation component that dynamically instruments the application 
components at load time (Abstract; Fig. 1,17, 20, 21, 25; paragraphs 11, 49). 


7.5 Regarding claim 5, Fraenkel discloses the system of claim 4, wherein the code 
instrumentation component selects application components to instrument based on 
configuration data specified by a user (Abstract; Fig. 1, 17, 20, 21, 25; paragraphs 20, 
76). 


7.6 Per claim 6, Fraenkel teaches the system of claim 4, further comprising a user 
interface that displays a listing of application components installed on the application 
server, and provides functionality for an operator to select specific application 
components from the listing to instrument for monitoring (Abstract; Fig. 1,17, 20, 21, 25; 
paragraphs 20, 76). 


7.7 Regarding claim 7, Fraenkel discloses the system of claim 1 , wherein the data 
generated and reported by the probe indicates execution times of each of a plurality of 
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methods of an application component, and the reports server displays a breakdown of 
time spent by each such method on the transaction (Abstract; Fig. 1, 17, 20, 21, 25; 
paragraphs 71 , 76). 

7.8 Per claim 8, Fraenkel teaches the system of claim 1 , wherein the reports server 
provides said breakdown separately for each of a plurality of transactions (Abstract; Fig. 
1, 17, 20, 21, 25; paragraphs 71, 76). 

7.9 Regarding claim 9, Fraenkel discloses the system of claim 1 , wherein the reports 
server displays within said breakdown at least the following: a servlet time, a session 
EJB time, and an entity EJB time (Abstract; Fig. 1, 17, 20, 21, 25; paragraphs 71, 76). 

7.10 Per claim 10, Fraenkel teaches the system of claim 1 , further comprising a 
controller that provides functionality for assigning transactions to the agent computer, 
wherein the controller provides an option for a user to specify whether a transaction is to 
be monitored by the probe (paragraph 96). 

7.1 1 Regarding claims 1 1 - 21 , the rejection of claims 1-10 under 35 USC 102(e) 
(paragraphs 7.1-7.10) applies fully. 


Conclusion 
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8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Reps et al. U.S. Pat. No. 6,070,1 90 Client-Based Application Availability and 
Response Monitoring and Reporting for Distributed Computing Environments 
A monitoring system for monitoring, from a client computer, the performance of an 
application program residing on a server. 

Luzzi et al. U.S. Pat. No. 6,321 ,263 Client-Based Application Availability 
A distributed computing environment for monitoring, from a client computer, the system 
performance of an application program residing on a server (related to Reps reference 
above). 

Chen et al. U.S. Pat. No. 5,812,780 Method, System, and Product for 
Assessing a server Application Performance 
A method for assessing the performance of a server application. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kenneth R. Coulter whose telephone number is 571 
272-3879. The examiner can normally be reached on 5 4 9. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rupal Dharia can be reached on 571 272-3880. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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